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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. "

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

]

(ii)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompznied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i)  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(ii) Asum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or cate onwhich the President or the State President, as the case may be, of the Appellate
Tribunal enters office,'whichever is later.
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For elaborate, detailed and latest ro&iéibms éflq‘“tl g to filing of appeal to the appellate authority, the

appellant may refer to the web?,i'te WWWEDic/gaY Jn.
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ORDER IN APPEAL
. M/s.Nest I'Iealthcare.Private Limited, Plot No.300,GIDC, Behind Vallabhnagar School,
Near Sarnkshan Gruh, Odhav, Ahmedabad 382 415 (hereinafter referred to as the appellant) has
filed the following appéals against Orders passed by the Deputy Commissioner, CGST, Division
V (Odhav), Ahmedabad South (hereinafter referred to as ‘the adjudicating authority), rejecting

refund claim filed by the appellant.

Sr | Appeal No. : Date  of | Impugned order | Amount Period
No. _“ filing  of | No. and date of refund
- appeal |
1 GAPPL/ADC/GSTP/1115/2021 | 22-6-2021 ZV24Q4210298672/ 189693/- July & Aug
o 26-4-2021 2019
2 | GAPPL/ADC/GSTP/1116/2021 | 22-6-2021 202404210298749/ | 141150/- | Feb & March
26-4-2021 2020
3 GAPPL/ADC/GSTP/1117/2021 | 22-6-2021 | ZQ2404210298961/ | 1162537/~ | Oct and Nov. Q
| 2642021 2019
2. Briefly stated tﬁe fact of the case in all the three appeals is that'the appellant registered

under GSTIN 24AAECN683 1D1ZQ has filed refund claim for refund of ITC accumulated due to
inverted tax structure. * The appellant was issued show cause notice No. ZP2404210112438,
7252404210112505 and 'ZU24042101 12616 all dated 9-4-2021 proposing rejection of claim on the
glound that Annexure B is not in proper format ; 2A for the relevant period and wrong adjusted
turnover. The ad)udwatmg authority vide impugned orders held that refund is inadmissible to the

appellant on the ground that compliance to SCN not made.
3. Being aggrieved the appellant filed the present appeals on the following grounds: O

The adjudicating authority for the reasons best known to himself instead of verifying the
documents uploaded had arbitrarily issued show cause notice against the application filed by them;
that the adjudicating authority had clearly abused his authority and issued show cause notice in

mechanical manner; that the appellant had not received the show cause notice; that the show cause

~ notice was not uploadeﬁ on portal by 9-5-2021 and neither the show cause notice nor the order

have DIN"as mandatorily required by CBIC; that the adjudicating authority merely on presumption
and surmises rejected the refund application instead of issuing deficiency memo for rectification
of deficiencies noticed in refund application ; that as per Circular NO.125/44/2019-GST the proper |
office should issue deficiency memo in form RFD 03 for any deficiencies noticed in refund
application filed by the appellant which is also required under Rule 90 (3) of CGST Rules, 2017:

that in case of deficiencies noticed in refund application filed by the flppellam deficiency

should be issued and a fresh application should be filed after rectification of deficienci Jasis
-4 e

therein; the fact that lhe appellant had submitted all the detains and is 11crhtly eligibl ,4§33> g 1(9;?“’

accordance with Section 54 of CGST Act, 2017; that they submit the working and st
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eligible refund; that the entire act of the adjudicating authority clearly exhibits his high handedness
and utter disregard for the provisions of Law or perhaps even lack of knowledge of the same; that
the entire proceedings are conducted in contemptuous manner and are arbitrary; that the rejection
order passed by the adjudicating authority instead of issuance of deficiency memo is bad and illegal
in the eyes of Law and the refund as due to the appellant may be is'sued. In view of above
submissions, the appellant requested to quash the impugned order passed by the adjudicating
authority and sanction i‘efund to them on the ground that the order passed by the adjudicaling
authority is bad against. Law, equity and justice and the adjudicating authority has erred in Law
and on facts by rejecting refund under Rule 92 (3) of CGST Rules, 2017 vis a vis SGST Rules,
2017. '

4. The appeilant vide letter dated 12-4-2022 made further submission as under:

That they had arnexed’all the documents as prescribed in Circular No. 125/44/2019 — GST anc

already providec the cfpcuments filed with the application alongwith the Appeal memo. The

" appellant submitted screen shot of the documents submitted along with the refund application.

Further the Format of Annexure B as provided in the Circular 125/44/2019 — GST was modifiec
vide Circular No.135/05/2020 — GST. From the above, it is clear that the appellant has provided
all the necessary documents along with refund application in the specified format. Further the
adjudicatihg autaority fad rejected the refund application for want of GSTR-2A. The appellan:
submits that it had provided GSTR-2A along with the application which is clearly identifiable from
the screenshot above. The appellant had also submitted the working of adjusted turnover to the Ld.
Dy Commissionar; that the Ld. Dy. Commissioner had rejected the application of the appellunt
without pointing out ai)y defect in the documents submitted by the appellant. The Ld. Deputy
Commissioner chose to ignore the details submitted and with biased attitude rejected the refund
application filed by the appellant. Further neither the SCN nor the order passed by the Id. Dy.
Commissioner is a speétking SCN or order. The SCN has not pointed out any specific defects in
the submission raade by the appellant merely jotted random points for want of clarification without
mentioning the cla1'iﬂ§ati011 sought for. The entire proceedings were conducted with bias and
prejudiced mindset. Thié appellant relied upon the judgment of Hon’ble Bombay High Court in the
case of Colgate Global Business Services Pyvt. Ltd. vs The Union Of India And 2 Ors on 25 January,
2022, Writ Petizion No. 802 OF 2021; Considering the above facts and judicial decision cited
above, the appellant reciuested to set aside the rejection order passed by the Ld. Dy. Commissioner
and issue refunc to them. '

3. Personal hearing was held on dated 12-4-2022. Slll’i HCH.] Chhajed, authorized

representative appeareél on behalf of the appellant on virtual mode. He stated that he has nothing

more to add to their written submission till date.

6. . Thave cerefully gone through the facts of the case; grounds of appeal; submis ot

the appellant and dociiments available on record. I find that in this case the refun
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submitted by the appellant is not format; 2A for the relevant period and wrong adjusted turnover.
I find that above reasons in fact indicates deficiency in refund application and does not point
towards mnadmissibility of refund under Section 54 of CGST Act, 2017 or under CGST Rules
2017. I find that as ber’ Rule 90 (3) of CGST Rules, in such instances the proper course of action
is to issue a deficiency memo in Form RFD 03 for necessary rectification/clarification by the
appellant rather than issuing a show cause notice. As per Rule 92 (3) the issuance of show cause
notice necessities onl}; in cases where the refund is found inadmissiblc under the statutory
provisions. Rule 92 (3) further provides that in case of issuance of show cause notice, the
adjudicating authority is bound to consider the reply filed against 1he show cause notice, give
opportunity of personal hearing and to pass a reasoned order before rejecting the claim. However,
-in the subject cases, even before submission of reply to show cause notice by the appellant the
claim was rejected. Consequently, it emerges that the refund claims were rejected without
considering the reply filed by the appellant and without passing a well-reasoned order as envisaged
under Rule 92 (3) of CGST Rules, 2017. T herefore, it is very much clear that in these cases the
proper procedures prescribed for issuance of show cause notice or for rejection of refund was not
followed. I further observe that the entire course of proceeding for finalization of refund
application was completed within a period of one month. I find it difficult to comprehend the
reason which prompted: the adjudicating authority to ICJ ect the claim in hasty manner withouteven
waiting for reply to the show cause notice and wﬂhout observing the prescribed plocedmes but it
is apparent from the cou1se of'events that the adjudicating authority has rejected the claim in a pre-
determined and unfair 15‘1&111161‘. In view of above, I find that impugned orders were passed by the
adjudicating authority rej ecting refund claim without following the stétu‘tory provisions are bad in

Law and hence legally unsustainable and untenable.

7. Nevertheless, on sc1uuny of documents submitted by the appel]am I find that appellant
has uploaded Form 2A along with refund claim. Further Annexure B. filed with the refund claim
is also in the same format prescribed vide Circular No. Circular No.135/05/2020 — GST dated 31-
3-2020. Therefore, I find that the allegation raised in the show cause notice for non-submission of
above documents is without any basis or without verifying the documents filed with the claim.
Regarding wrong adjusted turnover ground, I find that for the purpose of arriving admissible
refund under Rule 89 (5 ) of CGST Rules, 2017, the adjusted total turnover is defined under clause
(E) of Rule 89 (5) of CGST Rules, 2017. Therefore, even if the adjusted turnover adopted by the
appellant is wrong, the adjudicating authority is empowered to determine the adjusted total
turnover as per definition given under Rule 89 (5) (E ) rather than takipg it as ground for rejection.
I further find from the aOCLllllelltS submitted by the appellant that there is difference in adjusted
total turnover as per refind application with returns filed by the appellant which as per clarification

given by the appellant is due to value of credit not, ~issuieg e,bf;\them and tax adjustment made
O B CENTR,, ‘?r :
i of Tefitad, due to wrong adjusted totai

during the claim period. Therefore, I find that 7

turnover is also not a justifiable and not a sustain
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8. In view of above, I find that the impugned orders passed by the adjudicating authority
without followin g 'the statutory provisions pl'escribé,d for rejection of claim are not legal and proper
and deserve to be set aside. Therefore, I allow the appeals with consequential benefit to the
appellant. T further order that any claim for refund made in consequence to this Order may be
examined on the basis of documents submitted with refund claim and by observing the statutory
procedureS prescribed under Section 54 of CGST Act, 2017 and Rules framed thereunder.

Accordingly, I set aside the impugned orders and allow the appeals filed by the appellant.

afier =T gt B E ardle et Fiaery S wls W frar s # |

9. The appeals filed by the appellant stands disposed of in above terms.

QMl 11 Rayka }
Additional Commlssmnel (Appeals)
Date :

-, ??G/a;
LR CENIRg,
St c

Attested

(Sankara Rgman B.P.)
Superintendent
Central Tax (Appeals)
Ahmedabad

By RPAD
To,
M/s.Nest Healthcare anﬂe Limited,
Plot No.300,GIDC,

Behind Vallabhnagar School,

Near Sarnkshan Gruh,
Odhav, Ahmedzbad 382 415

Copy to:
1) The Prircipal Chlef Commissioner, Central tax, Ahmedabad Zone
2) The Cormissioner, CGST & Central Excise (Appeals), Ahmedabad
-3) The Commissioner, CGST, Ahmedabad South
4) The Assistant Commissioner, CGST, Division V (Odhav) Ahmedabad South
5) The Adcitional Commissioner, Central Tax (Systems) Ahmedabad South
6) Guard File

L7 PA file
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